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The Employers’ Association

NLRB = Never Let Rules Be

The National Labor Relations Board has been a flurry of
activity for the past two years and the last few months
have been no exception. Here are three situations that all
employers should be cognizant.

Employers Hold On to Your Posters...For Now! The
11-by-17-inch notice / poster required to be posted by
most private-sector employers informing employees of
their various rights under the National Labor Relations Act
has been delayed. The notice which was suppose to be
posted in November, but was postponed to January 31%,
has again been postponed by the NLRB until April 30,
2012. The NLRB announced this postponement following
a request by a federal court judge in Washington D.C.
who was considering a lawsuit challenging this regulation.
In addition, there is proposed legislation pending in
Congress that would rescind this “notice rule” completely.
If the rule is not overturned, there is currently no NLRB
rule that prohibits an employer from providing its
employees “the other side of the story” from the
employer’s perspective. Thus, employers may be
permitted to inform their employees that they have the
right NOT to form or join a union and that they have the
right to deal directly with their employer when no union is
involved.

(NLRB continued on page 3)
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President Board of Directors

Jack Hollister
President; ext. 204 Chairperson

jhollister@employersassociation.com

Thomas Kolena, CPA/ABV, CPA/CFF — 2013

HR Research Managing Partner / Mira + Kolena, Ltd.
Cheryl Riggs
HR Member Services Manager; ext. 202 Michael Bieringer — 2014
criggs@employersassociation.com Senior Director, HR / Amcor Rigid Plastics NA
CJ Gordon _ Sheri Caldwell — 2014
HR Research Assistant; ext. 210 Client Manager / Medical Mutual of Ohio
cqgordon@employersassociation.com
Semi Traini Duane Carey — 2014

eminar_1raining V.P. of Sales & Marketing / Impact Products LLC
Terry Vernier
Project Manager; ext. 213 Frank Day — 2013
tvernier@employersassociation.com V.P. Employee Services / Wood County Hospital Assn
Judi Roe o _ Robert F. Deardurff - 2012
HR Research & Training Assistant; ext. 203 President / Phoenix Technologies

[roe@employersassociation.com

Stephen (Steve) M. DeDonato — 2013

Customized On-Site Training and Consulting Director, Compensation & Benefits / The Andersons, Inc.

Dave Tippett, PHR
Director, On-site Training and Consulting; ext. 206
dtippett@employersassociation.com

Adele M. Jasion — 2014
Partner / Gilmore, Jasion & Mahler

Member Services

Barb Rains

Member Service Coordinator; ext. 205
brains@employersassociation.com

Malcolm C. Richards — 2012
CEO/President / Supplemental Staffing

Jeff Schulte — 2013

Karen Wagenknecht VP of Human Resources / Lutheran Homes Society
Administrative Assistant; ext. 200
karenw@employersassociation.com Joyce Slusher — 2013

Director, Information Technology / Libbey Inc.
EA Health Plus
Jennifer Kiernan Karen Ward - 2012

EA Health Plus Manager; ext. 212 Human Resource Manager / AAA Northwest Ohio
jkiernan@employersassociation.com

Linnie B. Willis — 2014

Kayla Jaimez Executive Director / Lucas Metropolitan Housing Authority
Wellness Champion; ext. 211
kjiaimez@employersassociation.com Cheryl Wolff — 2012

Cory Panning Attorney / Spengler Nathanson P.L.L.

Wellness Assistant; ext. 214

cpanning@employersassociation.com Jennifer Wuertz - 2012

Human Resources Business Leader / SSOE, Inc.

Publications

Nichole Cousino

Print / Administrative Assistant; ext. 207
ncousino@employersassociation.com

Accounting

Vicki Bender

Accountant; ext. 201
vbender@employersassociation.com
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NLRB

(NLRB continued from page 1)

Becker Gone, Obama Fills Board with Recess Appointments. In April 2010, President Obama used a recess
appointment to put Craig Becker on the NLRB, after he was unable to obtain Senate approval. Becker's term on the
NLRB expired January 3, 2012. With his departure, the NLRB was reduced to two members, Mark Pearce, a Democrat,
and Brian Hayes, a Republican. The U.S. Supreme Court previously ruled that the NLRB, which has five seats, must have
a quorum of at least three members to make decisions that affect federal labor laws. With only two members, the Board
would be incapacitated. President Obama announced on January 4, 2012 that he was once again using his “recess
appointment” power and was appointing three individuals to the NLRB. The President appointed Democrats Sharon
Block and Richard Griffin along with Republican Terence Flynn. The two Democrats were just nominated on December
14, 2011, while the sole Republican was nominated earlier in the year. It is expected that these appointments will be
challenged. Some argue that because the Senate has been holding pro forma sessions — where it convenes every few
days but carries out no substantive work — that the President is prohibited from making recess appointments.

Quickie Elections, Effective April 30, 2012. Just 10 days prior to Becker's departure, Becker and Pearce voted to
approve the final rule that allows for “quickie” or “ambush” union elections. Hayes, who has indicated he opposes the rule
changes, has not yet cast his vote. He can cast his vote and issue a dissenting opinion any time before the final rule takes
effect on April 30, 2012. Previously, if a union and an employer disagreed about the eligibility of certain employees and
the setting of an election schedule, the two parties would have the benefit of having the disagreement determined in a
hearing before a NLRB regional director. Statistics have shown that of the 10 percent of cases utilizing this hearing
process, the election is typically held approximately 100 days after the union representation petitions were filed. A little
over three months does not appear to be an unreasonable amount of time between filing of petition and election, but the
NLRB felt differently.

As of April 30™, when the final rule takes effect, these regional hearings will be limited to issues concerning only whether
an election should be held. Hearing officers will have broad authority as to what issues will be heard and how information
will be presented. Any appeal of a regional director’s ruling will basically have to wait until after the election. Previously,
parties could appeal regional director decisions to the NLRB at multiple stages in the process. Moreover, this new rule
indicates that it is at the NLRB'’s discretion whether to even review a regional office decision. This means that the regional
directors will likely have the final say on most issues. There has been some significant fall out with the NLRB’s rush to
pass this final rule to allow for quickie elections. One Senator has vowed to use the Congressional Review Act to attempt
to overturn the rule. This process requires 60 votes in the Senate. The U.S. Chamber of Commerce joined the Coalition
for a Democratic Workplace in filing a lawsuit challenging this new rule. This lawsuit, and potentially others, will be critical
for employers to follow to determine whether or not these quickie election rules remain the law.

There are eight significant changes contained in the final rule. If summarized in one broad statement, an employer must
now either accept the bargaining unit as described in the petition, regardless of whether it is appropriate, or face an
election on a much shorter timeframe which nearly eliminates the employer’'s campaign against the union. Thanks to the
NLRB’s decision in Specialty Healthcare this past summer, employers must now show an “overwhelming community of
interest” in order to seek a different bargaining unit description than that suggested by the union. The new rules allow the
regional director to determine, even without a hearing, that the employer’s objections to the unit do not meet the
“overwhelming community of interest” standard. The real “quickness” of elections under the final rules is evident with the
elimination of the requirement that the regional director not schedule an election sooner than 25 days after a decision
directing an election. By eliminating this time frame and the ability of a party to appeal a regional director’s decision, the
Board has indicated that it does not intend to get involved until after an election has been held.

Essentially, if an employer challenges the unit as stated in the petition, rather than entering into a stipulated election
agreement, the Regional Director could punish the employer by setting an election much sooner. Instead of seeking a
unit that makes sense within the employer’s business structure, employers will be forced to accept the proposed unit as a
compromise in order to obtain more time to communicate with employees about the union. This penalty for challenging
the appropriateness of a unit means that unions could potentially petition for a small unit (i.e. the three receptionists, the
five maintenance employees, the two custodians, the nurses on the second floor, etc.) and be guaranteed to get a vote
even if the unit does not make sense in the employer’s structure. Thus, an employer may be faced with multiple
bargaining units despite the integration of its workforce.

(Renisa A. Dorner; Cooper & Kowalski, LPA; 1/12)
1787 Indian Wood Circle, Suite A Maumee, OH 43537 | 419-893-3000

February 2012 The Employers’ Association EA Bulletin  www.employersassociation.com Pag e 03



