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NLRB says Ba-Humbug to 
Employer’s Due Process Rights 

 
On Wednesday, November 30, 2011, the NLRB 
approved a proposed rule that would dramatically speed 
up unionization elections, leaving employers with as little 
as 10 days between the time a petition is filed and the 
date an election is held.  To put things in perspective, 
elections have typically occurred within five to six weeks 
of the filing of a petition.  By shortening the time between 
the filing of a petition and an election, the rule significantly 
inhibits the employer’s ability to educate its workforce 
about the perils of unionization and dramatically increases 
a union’s ability to win an election.   The shortened time 
frame puts unions at a distinct advantage because, by the 
time a petition is filed, their organizing campaign has long 
been underway.  In the end, employees may have the 
most to lose – the rule may force them to make decisions 
about their financial well-being without hearing both sides 
of the story. 
 

(NLRB continued on page 3) 
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President 

Jack Hollister 
President; ext. 204 
jhollister@employersassociation.com 
 

HR Research & Seminar Training 
Cheryl Riggs 
HR Member Services Manager; ext. 202 
criggs@employersassociation.com 
 
Judi Roe 
HR Research & Training Assistant; ext. 203 
jroe@employersassociation.com 
 
CJ Gordon 
HR Research Assistant; ext. 210 
cgordon@employersassociation.com 
 

Customized On-Site Training and Consulting 
Dave Tippett, PHR 
Director, On-site Training and Consulting; ext. 206 
dtippett@employersassociation.com 
 

Member Services 
Barb Rains 
Member Service Coordinator; ext. 205 
brains@employersassociation.com 
 
Karen Wagenknecht 
Administrative Assistant; ext. 200 
karenw@employersassociation.com 
 

EA Health Plus 
Jennifer Kiernan 
EA Health Plus Manager; ext. 212 
jkiernan@employersassociation.com 

 
Terry Vernier 
Project Manager; ext. 213 
tvernier@employersassociation.com 
 
Kayla Jaimez 
Wellness Assistant; ext. 211 
kjaimez@employersassociation.com 
 
Cory Panning 
Wellness Assistant; ext. 214 
cpanning@employersassociation.com 
 

Publications 
Nichole Cousino 
Print / Administrative Assistant; ext. 207 
ncousino@employersassociation.com 
 

Accounting 
Vicki Bender 
Accountant; ext. 201 
vbender@employersassociation.com 

 
 
 
 
 
 
 
 
 
 
 
 

 
   

 

 Board of Directors 
 
Chairperson 
 
Thomas Kolena, CPA/ABV, CPA/CFF – 2013  
Managing Partner / Mira + Kolena, Ltd. 
 
Michael Bieringer – 2014 
Senior Director, HR / Amcor Rigid Plastics NA 
 
Sheri Caldwell – 2014 
Director of HR / University of Toledo Physicians 
 
Duane Carey – 2014 
V.P. of Sales & Marketing / Impact Products LLC 
 
Frank Day – 2013  
V.P. Employee Services / Wood County Hospital Assn 
 
Robert F. Deardurff - 2012 
President / Phoenix Technologies  
 
Stephen (Steve) M. DeDonato – 2013 
Director, Compensation & Benefits / The Andersons, Inc. 
 
Adele M. Jasion – 2014  
Partner / Gilmore, Jasion & Mahler 

 
Malcolm C. Richards – 2012  
CEO/President / Supplemental Staffing 
 
Jeff Schulte – 2013  
VP of Human Resources / Lutheran Homes Society 
 
Joyce Slusher – 2013  
Director, Information Technology / Libbey Inc. 
 
Karen Ward - 2012 
Human Resource Manager / AAA Northwest Ohio 
 
Linnie B. Willis – 2014   
Executive Director / Lucas Metropolitan Housing Authority 
 
Cheryl Wolff – 2012  
Attorney / Spengler Nathanson P.L.L. 
 
Jennifer Wuertz - 2012 
Human Resources Business Leader / SSOE, Inc. 
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(NLRB continued from page 1) 
 
The proposed rule also seeks to prevent employers from challenging voter eligibility issues prior to an election.  This 
presents a significant challenge for employers, particularly when dealing with the issue of supervisors.  As most 
employers well know, the conversations an employer can lawfully have with a supervisor are far different than those an 
employer can lawfully hold with an eligible voter.  Thus, under certain circumstances, employers may be deprived of using 
their supervisors to help educate the workforce.  On the other hand, if an individual whom the employer does not consider 
to be a supervisor is later declared to serve in a supervisory capacity,, the employer is liable for all of the supervisor’s 
statements/comments made during the organizing campaign.  Under the proposed rule, challenges to voter eligibility, 
which could often delay a vote for several weeks, will not be heard until after the election has already taken place, and 
then, the Board will only hear those issues which were not rendered moot by the election.   

 
The proposed rule was voted into effect by the two democratic members of the current three-person Board.  The sole 
opposition vote came from Brian E. Hayes, the lone Republican Board member, who previously threatened to resign in 
order to deny the Board the three-person quorum necessary to make a decision.  Mr. Hayes ultimately decided not to 
resign because he felt it would cause further “harm and collateral damage to the reputation of this agency.”     

 
Immediately after the proposed rule was passed, the House of Representatives voted 235 to 188 on H.R. 3094, the 
“Workforce Democracy and Fairness Act,” which would require a 35-day waiting period between the filing of a petition and 
an election.  The Democratic-controlled Senate is not expected to approve this legislation. 

 
Earlier drafts of the proposal had many changes that were not included in the version passed by the Board, including: the 
inclusion of email addresses and phone numbers on the voter list, electronic filing of petitions, shortening the time an 
employer has to file a voter list from seven to two days, requiring a statement of position filing, and requiring hearings to 
be set seven days after service of a notice of hearing.  Because of the impending expiration of Democratic Board Member 
Becker’s appointment in late December, which will strip the Board of quorum, the more controversial proposed changes 
were stripped out of the proposed rule.  

 
While the proposed rule remains, at present, a proposal, employers should keep an eye on the NLRB this holiday 
season.  In light of Board Member Becker’s impending term expiration, the two Democratic Board members are expected 
to vote on the final rule before the end of the month.  If a final rule is passed before Becker’s term expires, employers may 
be looking at a not so happy new year. 
 

(Thomas J. Gibney, Nicole Flynn, & Colleen L. Maloney; Eastman & Smith, Ltd.; 12/11) 
 
 

EEOC Discusses Confidentiality of Medical Information 
 

In an informal discussion letter, the Equal Employment Opportunity Commission (EEOC) provided suggestions on how 
federal agencies can safeguard the confidentiality of employees’ medical information under the Rehabilitation Act when 
medical records custodians (MRCs) work in open cubicles surrounded by co-workers whose duties do not require access 
to such information.  These principles can be applied to private employers under the Americans with Disabilities Act. 
 

1. Remind all employees that medical information is confidential and that MRCs are authorized to have access to 
such information on a need-to-know basis. 

 
2. Issue a memorandum informing all employees that anyone who discusses another employee’s medical 
information with unauthorized persons or reads medical documents not intended for him/her will be disciplined. 

 
(EEOC continued on page 5) 

 
 
 
 
 
 
 

NLRB & EEOC 
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